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Sofivitor - Alteged professiopal misconduct  Defivenng defence suspacted By by
false - $ilmg inadequate affidavit of documents - Proceadigs conducted by clerk -
Liabiity of solicitor to pay cosls personafly - Jurisdiction of judge

The jurisdicton of the Court to order a salicitor to pay the costs of poceedings 15 not
lirmited to cases where he personally has boen guilty of mscondoet, but extends 1o
puse where tis managng clerk, to whom he has enifusted the necessary wolk | %
gulty af mwconduct, as for example, in lhe prepaiatcn and fiing of inaduguate
atfidavits of documenls The jursdiction is pot inted to deal with cases of

nmuvesndusl or defaol, it extends to the case where _IC!}_E‘S have Leen improperty
ncurred or without reasenable cause or have praved fruitless by rgasan of undue

delay in proceeding under a judgement o order

An ordar for discovery requires the chignt to gve infarmation in wiihing and on oath of
Al documents which are or have been in his possession or power, whether he s
paund to produce them or not, but as a client cannot be expoctad to realse the whole
scope of that obligation wihoul the ad and advice of his sokcitar, the lalter has a
peclliar duty as an officer of the Court carefully to nvestigate the pasition, and. as fu:
as possible, see that the order is complied with  The salicitor cannod simply allow the:
client to make whatever affidavil of documents he thinks fit, noe can he escape the
responsibilily of careful invesligalion or supervision. |l the chent will not give harm the
iniormation which he s entitled Lo require or If the client Insists on Swearing an
affidavit which the solicitor knows to be imperfect, the aclicdors duty is 1o withdraw
from the case. A solicitor wha has innocently pot upon the fils an aihidavt by his
client which he subsequently discovers to be false, owes a duty to the Courl 1o put the:
matter right at the earhest moamernd if he continues to act as solicitor on the recoid.

Lecision ol the Cowl of Appedl ( repored sub nom Myers v Holbfeld [1830] 1K B
109) reversaed  Lord Russall of Killowen dissenling on the ground that the evidence
submitted to the House failed in tas apinian Lo establish any of the chorges against the
managmng clerk, and, therefiie, the order agamst the reéspondent coukd not stand
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Consprracy — the crime of conspiracy to defraud lakes place when two or morg individiats
agree to injure the rights of ancther. No further action 18 required.  In praclice, however, 1t s
difficuli to piove conspiracy unless the agieegment ta do something dishonest s put into eflect;
Dishonesty  acting dishonestly 15 an essenbad ingredient in the comea  Infegal terms he
knowledge of doing something wrong 0 oelation o another persan (whether overlly or
covertly) constitltes dishonesty  Vhere covert action 1s goncerned it may not be aecessary
teo Ll & e or srssTeprogaent tha truth, a decision Dy someonss who s aware of INc rde Rosiion
to remain slent and m this way deprive an ndindual of s enttlement may constiluie an
implicd lie or misrepiesentation, and doliberate falhre to cormedt a previous wrong
mterpreiation of an enidual's enttlement which he touk on trust altmoest cerlanly amouni: to
an mphed lie. (L s impodaint to nate that such achon - o falure 10 act - Constlutes
dishanesty even if the person concerned believes in good faith that some vald public purposs
i being seved by it

To defigud — this is to deprive someane of something to which he s propeily entitled, either
directly or by implicd lie or misrepresesniation



